The evidence in this case establishes that at no time
was Mr, Hensley asked or required to work underground while
the mine was in production.  During the vacation period
Mr. Hensley worked with Mr. Gus Robbins underground while no
coal was being mined.  Mr. Robbins stated that he posted a
notice at the mine informing mine personnel of the work to be
done cleaning up the air courses, moving a miner in, and
"getting the mine in shape."  Although Mr. Hensley normally
worked the second shift, which was the production shift, he
was assigned to the first shift to help do the vacation week
"dead work."  Mr. Hensley confirmed that Mr. Robbins explained
what work was to be done during this time, and at no time did
he voice any safety or lack of training concerns.

Although Mr. Hensley testified that he only worked one
day underground during the vacation period, the credible tes-
timony of Gus Robbins indicates otherwise.  Mr. Robbins testi-
fied that he personally worked underground with Mr. Hensley
periodically for at least 3 days during the vacation period,
and the mine records establish that during that week
Mr. Hensley worked a total of 30 hours.

Mr. Robbins testified that during the vacation work,
Mr. Hensley help to pull the miner cable to keep it clear of
the miner which was mucking.  Mr. Hensley did not object, and
instead stated that he had "no problem and didn't care."
When the miner experienced some hydraulic problems,
Mr. Hensley was in and out of the mine periodically assisting
Mr. Robbins by bringing in tools and parts as required by
Mr. Robbins while he was repairing the miner.  Mr. Robbins
stated that Mr. Hensley was in and out of the mine "numerous
times" during this period, and that they were no further than
450 to 500 feet inside the mine.  Mr. Hensley confirmed that
he was in and out of the mine helping Mr. Robbins, and there
is nothing to suggest that he voiced any safety or lack of
training concerns.

Mr. Hensley's contention that he had no prior training
and no formal underground mine training while employed by the
respondent stands unrebutted.  The respondent produced no
testimony or evidence to establish that Mr. Hensley received
any formal training while in its employ.  I take official
notice of MSHA's training requirements found in Part 47,
Title 30, Code of Federal Regulations, and recognize the fact
that placing an untrained miner underground may constitute a
violation of MSHA's mandatory safety or training requirements.
However, there is no evidence in this case that the respon-
dent has ever been cited for any such violation, and there is
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